45th CONVENTION NEWSLETTER

Report on the informal Convention's plenary session, 26 March 2003.

Discussion on articles 1-7 of the draft Constitution 

Introduction: The debate chaired by Vice-President Mr. Jean-Luc Dehaene gave room for reaching more agreements among speakers, though bearing in mind that there was only about 60 members present and in the last 30 minutes only 10 members left. Among the present members there was a preference for the word “citizens” instead of “peoples”. In Art. 1 A preference for deleting the word "aim" and in art. 2 for including the word "equality". In Art. 3 many speakers called for a better definition of sustainable development. However, many points split the members in different camps especially on the word federalism. How to include national identity is still not clear.

Art 1. Establishment of the Union

All of the speakers were happy that the draft now had the dual legitimacy of people and states and not just the states as in the first draft from 28. October 2002. However, most speakers preferred to use the word citizens instead of peoples. Ms. Dybkjær (MEP) argued that citizens is a more legal term applying to all individuals whereas peoples are more of a collective terms. Many speakers supported this view including McCormick (MEP) and Mendes de Vigo (MEP) . Mr Seppänen (MEP), emphasised that if the Constitution is build on the will of the citizens, then at least they should conduct referendums in all countries.

The debate on whether Federalism should be included or not, was the same as in the plenary debate: A large group is set against including the word (especially Scandinavian countries) and a large group is keen on including the word. However, Thorning-Shmidt (MEP) said she would prefer this word rather than the phrase 'an ever closer union'. Vice-President Mr. Dehaene emphasised that the article is not saying that the EU is a federation but "administrates certain common competencies on a federal basis". Mr. MacDonagh (Ireland Gov.) suggested deleting the second half of the sentences, as he saw no need for describing what the Constitution is, as it can be read in the following articles. Many speakers opposed this option especially Mr. De Vris (Netherlands Gov.) Mr. De Rossa (Ireland NP) and Mr. Severin (Romania NP) who believed the word Federal has a high political value.

In the last informal plenary debate it was decided to move the paragraph on National Identity 9.6 into the first part of the constitution. Therefore, the discussion in this debate centred on whether to put it in article 1 or 2 or to have a whole new article for it. Moreover, it was discussed whether it was possible at all to define national identity, and what legal status would it have to say that national identity should be respected? Mr. Bonde (MEP)suggested writing that the union should respect national constitutions and national parliaments instead of national identity.

Mr. Seppanen (MEP) initiated the debate on what the constitution actually is doing to the Union, by asking what the phrase, "this constitution establishes a Union", actually means. Does a Union not already exist? There was mainly two views on this question; one exemplified by Mr. Mendes de Vigo (MEP) who believed that the current paragraph was showing a legal continuity between the treaties and the Constitutions. The other was exemplified by Ms. Dybkjær (MEP) who believed the electorate would be confused by the present wording. 

Art 2. The Unions Values

There was consensus to delete the term "aim" as it appeared strange to have it under the articles of objectives. Different suggestions for how this could be done was tabled. Mr de Rossa  (Ireland NP) advocated for peace and social justice to be kept as a value; others like Ms Korhonen (Finish NP) would like to delete the whole sentence.

Many speakers wanted "equality, especially among men and women" to be included in the objectives (Mr. Andriukatis (Lithuania NP), Ms. Kaufmann MEP, Mr. Horvat (Slovenia NP) Mr De Rossa (Ireland NP). However, Mr De Vries (Dutch Gov.) would not like to have equality among men and women in the values but as an objective. Ms Dybkjær  (MEP) came with a suggesting of compromise namely to include equality in the first line of values "human dignity, equality, liberty, democracy the rule of law and respect of human rights" and then leave equality, especially between men and women for the article 3. 

Mr Eckstein-Kovacs (Romanian NP) believed it was very important to include the protection of minorities and non-discrimination on grounds of language or religion. The Copenhagen criteria should be stated in the Constitution, as this was the basic demand for the Candidate countries in order to become members. Mr MacCormick (MEP) would like to see the right to cultural deference, languages and territorial cohesion to be written into the article.

Many speakers advocated for no reference to religion including Mr. Hain (UK Gov.), Mr. De Vries (Dutch Gov.) Ms Dybkjær (MEP) Mr De Rossa (Ireland NP) later also refused to have religion in the preamble as some religion is against women's rights and would thus be conflicting with another core value of the Union.

Mr Bonde MEP would like to know what legal status the values have – would they be abstract terms and not operational for the ECJ.

Mr. Dehaene underlined that the Praesidium would like to se a short article on the Values of the Union.

Art. 3. The Unions objectives

Like the last discussion on this article there was two main points. First, that the article needs a better structure and logic. Many speakers would like to remove the 3.1, and the external relation goal was not satisfactory. Ms Kauppi MEP advocated for a strong link between the objectives and the competencies. Secondly, that some other issues should be included - see Newsletter 43 (www.democracy-forum.com). 

Many speakers advocated that sustainable development be better defined: Sustainability among generations as well as equilibrium between economic, social and ecology was mentioned.

Mr. Dehaene explained that there was submitted a vast number of amendments to this article, thus it will need lot of changes for the next draft. 

Mr. MaDonagh (Ireland Gov.) would like to see the exact wording from the Working group on external relation to be included in full. This was a program carefully drafted and agreed upon by the group and endorsed in the plenary. 

Ms. Thorning Smith MEP advocated for transparency and openness to be included in the Objectives. Mr Dehaine would prefer to be in the Chapter on the Union’s Economic life. 

Mr Severin (Romanian NP) would like the territorial cohesion to be in this article

Art. 4. Legal personality

Not discussed as there is consensus on this

Art 5, 6, 7, Fundamental rights and citizenship of the Union

In his introduction Vice-President Mr.. Dehaene said that there would be a legal difference between the Charter and those rights put into article 6 - fundamental freedoms. 

There was a very lively discussion between Mr. Bonde, Vice-President Mr. Dehaene, Mr. Duff, Mr MacCormick on the legal status of the European Charter of Human Rights in relation to the status and supremacy of the European Human Rights Court in Strasbourg compared to the European Court of Justice (ECJ) in Strasbourg. 

Mr. Bonde kick-started the discussion by claiming that he did not support the EU Charter unless it only applied to EU institutions. He explained that he did not want the Charter or the ECJ to overrule the Strasbourg human rights court or the highest national court on these issues. He explained his point through the case of free expression for civil servants in the Commission. The European court of justice states that they do not have a free right to expression whereas the Strasbourg court as well as many national laws gives those civil servants the right to speak. 

Vice-President Mr. Dehaene said that the constitution was formulated in the same way as in the Treaties. But Mr Bonde emphasised that the problem still exists today.

Mr. Duff, (MEP) agreed with Bonde that problems between the courts could arise, therefore, it should be clear that the Strasbourg court has supremacy and in art 7.1 the EU citizenship should only supplement national citizenship.

Mr MacCormick(MEP) believed that the Charter in the Constitution should apply to the EU institutions and to the law that Member States implement. The ECJ should be given the first shot when cases are taken to court.

By the end of the discussion all agreed that the Strasbourg court should have supremacy in relation to human right but they disagreed on whether this was already provided for in the Treaties and in the drafted Constitution.  

Mr. Hain (Gov. UK) suggested that the four freedoms should be included in art 6, as it is a horizontal competence and not only a union competence. Vice-President Mr. Dehaene thought the suggestion was good and the presidium would take it on board.
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