44th CONVENTION NEWSLETTER

Report on the Convention's plenary session, 17 and 18  March 2003.

Discussion on articles 24-33 of the draft Constitution and the protocols on Subsidiarity and the role of National Parliaments 

Introduction: The debate on Title V: Exercise of Union competence was very technical and created much confusion. The articles introduced the Union's juridical instruments and procedures, especially a new procedure regarding delegated acts that created debate. The debate on the protocols on Subsidiarity and National Parliaments had three main crux: When and to what extent can the National Parliaments ring the alarm clock of Subsidiarity? Who should have the right to appeal to the European Court of Justice? Should National Parliaments be involved in other areas of EU procedures, e.g. the reconciliation process? A consensus raised that if 1/3 of the national parliaments complained the Commission should review the proposal. Moreover a majority advocated for 2 votes for each parliament.

President Giscard presented the articles on the Unions Finances and a section for Part2 in the Constitution; witch will be debated at the next plenary 3-4 April. At his press conference, Giscard opened the door for the possibility of extending the timeframe for the Convention until September.

Title V: The exercise of Union competence

The whole day Monday was dedicated to the discussion of Title V: Exercise of Union competence (art. 24-33). The articles deal with the Union's legal instruments (European Laws, European framework laws, European regulations, European decisions, recommendations and opinions). The goal is to simplify the legal process, make it more democratic, and abolish the pillar structure. This is a part of the general goal of making a clear distinction between the legislative and the executive branch. The structure of Title V is that art. 24 defines the legal instruments; art. 25-28 defines the legislative procedure; art. 29-31 defines the exceptions from the general legislative procedure; art. 32 defines general principals for acts; and art. 33 defines the rules for publication and entry of the acts into force. 

The legislative procedure (art. 25)

The draft article sets out that the Council and European Parliament, on a proposal from the Commission, adopt legislative acts (laws and framework laws). This corresponds to the present co-decision procedure, which from now on will be called "the legislative procedure". Several speakers that want it to be specific mentioned that the Council should decide by a qualified majority, for example Mr. Brok (MEP) and Mr. Costa (Portugal, NP), and President Giscard d'Estaing concluded that this request would be included in the next draft. 

Non-legislative acts (art. 26)

This article defines when the executive authorities (Council, Commission and the Central Bank) shall adopt non-legislative acts. They shall adopt non-legislative acts under art. 27 and art. 28 and when specified in the Constitution. 

This article created much confusion in the Convention for both linguistic and substantial reasons. The linguistic problem is that the term, according to several speakers, does not make sense in English, whereas other speakers such as Vice-president Amato stated that it does make perfect sense in both French and Italian. 

The substantial confusion arose because the article, according to Ms. Tiilikainen (Finland, Gov.), is not creating a precise enough definition of when an act should belong to the legislative or the executive branch. Mr. Kirkhope (MEP) suggested merging art. 26, 27 and 28 into one general implementation article, and Mr. Duff (MEP) wanted to change the concept of non-legislative acts into delegated laws. 

Mr. Heathcoat-Amory (UK, NP) strongly criticised the whole definition of non-legislative regulations, which seems to be a contradiction in terms. The Praesidium's explanation refers to regulations as defined in the present art. 249 TEC. But, these new regulations are binding in their entirety and directly applicable to the Member States. According to Mr. Heathcoat-Amory, this would be a step in the direction of a Europe ruled by decree and not by law.

Delegated acts (art. 27) 

Delegated acts are a way for the Council and the European Parliament to give the Commission the right to enact non-essential parts of laws. The purpose is to give the legislative branches the opportunityto focus on the important parts of the law and leave the details to the Commission. Mr. Meyer (German, NP) supports this article and said that Germany has a long tradition for these kinds of acts. He suggested that the sunset clause should be made mandatory. Mr. Vitorino  (Commission) was against a sunset clause.

The article sets out that the legislative branch has a right to call back the delegation. Vice-president Amato raised the question regarding how this call back mechanism should work. Most speakers argued that if one of the two legislative institutions withdrew their support for a delegation, the basis for the delegation would be removed, and therefore should be recalled. President Giscard d'Estaing supported this idea in his conclusion.   

Finally, there was a discussion about how to distinguish between "essential" and "non-essential" elements in a law (i.e. between what can and cannot be delegated). Many speakers argued that the distinction between "essential" and "non-essential" was unclear. Ms. Tiilikainen (Finland, Gov.) wanted it clearly stated that no law or framework law could be amended with reference to this article, and Mr. Oleksy (Poland, NP) wanted this distinction removed. 

Mr. Heathcoat-Amory (UK, NP) wanted the whole article deleted because it wavers uneasily between the legislative and executive branches. 

Implementing acts (28)

This article sets out how Union-laws are implemented. It states that the Member States shall adopt all measures necessary to implement the Union's legally binding acts and that the implementation shall be constant with the principles and rules laid down by the European Parliament and the Council. It makes it possible for both the Commission and the Council to be the implementing body when needed. It also states that the Union's implementation acts take the form of European implementing regulations (different from European delegation regulations in art. 27) or European implementing decisions.    

There was some debate about extending the call back mechanism from art. 27 to art. 28., which was suggested by Ms. Kaufmann (MEP). Mr. Duff (MEP) holds the opinion that the Parliament should not interfere in the implementation, since it is not included in the competences of the Parliament. The Parliament can only criticise the implementation-act and in the end, can sack the Commission. Vice-president Amato supports this interpretation by stating that the Parliament cannot call back what is not the Parliament's. 

Both Mr. Heathcoat-Amory (UK, NP) and Mr. MacLennan (UK, NP) maintain the opinion that the control with the commitology procedure should be strengthened further. 

The exception to the rule (art. 29-31)

Article 29-31 intends to set out special procedures for decisions within the area of the Common Foreign and Security Policy (art. 29), Common Defence Policy (art. 30) and Police and Criminal Justice Policy (art. 31). The articles are not finalised yet. 

Mr. Lamassoure (MEP), who spoke on behalf of the Christian Conservative group in the Parliament, holds the opinion that these articles are a reinstitution of the pillar structure in the Union; therefore, they should be changed. Mr. Voggenhuber (MEP) and several others supported this view and suggested that there should be no legislative decisions without the involvement of the European Parliament. Mr. McDonagh (Ireland, Gov.) and Mr. Dastis (Spain, Gov.) argued in favor of the Praesidium's drafting because having a single institutional structure should not exclude different legislative procedures. In fact, having different procedures for different areas are a precondition for having a single institutional structure. 

Organic law

Mr. Duff (MEP), Mr. Chevalier (Belgium, Gov.), Vice-president Amato and President Giscard d'Estaing argued in favour of using organic law in the treaty. According to them, it is a method of creating an efficient system without introducing new institutions.  

Open method of cordination

Mr. Fayot (Luxembourg, NP) wants a general article for non-binding methods, for example the open method of coordination. Mr. Gabaglio (Observer, social partners) supported this notion because it would mean that the open method of coordination would come under democratic control. Mr. Brok (MEP) expressed his doubts about introducing the open method of coordination in the treaty.

Protocols on Subsidiarity and National Parliaments

Even though Giscard d'Estaing tried to divide the debate upby two separate matters, Subsidiarity and National Parliaments, the discussion was very much interlinked, as the National Parliaments measure to intervene in the EU process on matters of subsidiarity is mentioned in both protocols. Mr. van der Linden (Netherlands, NP) said on behalf of EPP that they preferred to merge the two protocols.

The Subsidiarity Early Warning System 

The protocols on National Parliaments introduce an Early Warning System in line with the Subsidiarity Working Group's report. The number of national parliaments that should express their discontent before the Commission have to react was discussed heavily. The disagreement on the threshold was inevitably linked to the dispute on what consequences it should have when the threshold is passed.

The draft proposal in line with the working group suggested a threshold of 1/3 of the national parliaments, which was supported by most speakers. 

Ms. Stuart (UK, NP), together with 18 co-signers, proposed a threshold of 2/3, which should then lead to a 'Red Card' to the Commission, forcing it to withdraw its proposal. This was supported by Mr. Zahradil (Czech Republic, NP). 

Mr, Michel (Belgian, Gov.) was supported by many speakers in speaking against the 2/3 threshold and Red Card idea, as this would undermine the Commission's monopoly on the right of initiative. Mr. Dini (Italian, NP) said that the "Commission would be out of its mind" if the threshold of 2/3 is reached. Along the same lines, Mr. Méndez de Vigo (MEP) found the discussion academic, as the Commission would never draft a proposal leading to 2/3 of national parliaments complaining about the infringement of the principal of Subsidiarity. Mr Duff (MEP) was also against Ms. Stuart's proposal. "What is the council for?" he asked rhetorically, encouraging the parliaments to mandate their governments. Mr. Lopes (Portugal, Gov.), Mr. Roche (Irish Gov.), and Mr. Di Rupo (Belgium, NP) all support that passing the 1/3 threshold should lead the Commission to review the proposal - the so called 'yellow card' as described in the proposed protocol. 

Most speakers defended the Commission's right of initiative very strongly. However, Mr. Kirkhope (MEP) is not afraid of criticising this holy cow. "In every other democratic system, it is the elected politicians who have the right of initiative," he argued and asked, "Why not in the EU?". 

Mr. Bonde (MEP) argued that if 2/3 of the parliaments would be against a proposal, it would also be voted down in the Council. Therefore, the threshold for the 'read card' should be lower, namely ¼, to allow national parliaments to express their voices, even though they may not be strong enough to be carried through in the Council. Mr. de Vries (Netherlands, Gov.) was also in favour of a lower threshold, but it should only trigger a 'yellow card'.

Ms. Baroness Scotland of Asthal (UK, Gov.) believes that not only Subsidiarity but also Proportionality should be part of the Early Warning System. The threshold discussion was not so important in her mind, as the bell would not be used much anyway. Her priorityis to encourage the National Parliaments to be involved in EU policy. Many speakers supported proportionality to be included in the Early Warning System, including Mr. Oleksy (Poland, NP), who complained that the working group's report was not fully reflected in the protocols.

Moreover, Ms. Stuart (UK, NP) and many others argued for giving all Member States two votes each in the Early Warning System, allowing bi-chambre systems to each have one vote. For the most part, this suggestion received support, e.g. Mr. Bury (Germany, Gov.), Mr. Roche (Ireland, Gov.), Mr. Meyer (Germany, NP), and Mr. Timmermans (Netherlands, NP). However, Mr. Dastis (Spain, Gov.) was against arguing that this could lead to local authorities with legislative power,  also demanding a vote. Instead, it should be left to the Member States to be sorted out in their own houses.  

European Court of Justice

The right of national parliaments to go to the court was supported by most speakers, including Mr. Meyer (Germany, NP) and Mr. Lennmarker (Sweden, NP). According to Mr Haenel and Mr. Lequiller (both France, NP), this would give national parliaments a 'Red Card' in the end of the legislative process. Mr. Bury (Germany, Gov.), Mr. Kirkhope (MEP), and Mr. Méndes de Vigo (MEP) wanted to go even further by also giving the regions with legislative powers the right of appeal. Mr. de Vries (Netherlands, Gov.) was against allowing national parliaments and regions to appeal to the court because the national parliaments have a political task, not a judical one. 

Other measures for national parliaments to be involved in the EU were discussed.

The idea presented in the protocols of national parliaments expressing infringement of the principal of subsidiarity in the reconciliation stageof the EU-legislative process (Subsidiarity Protocol paragraph 7) was criticised by many speakers including Ms. Dybkjær (MEP), Mr. Duff (MEP), Ms. MacAven (MEP), and Mr. Timmermans (Netherlands, NP).

Moreover, the idea of national parliaments debating the Commission's annual legislative program was mentioned by many speakers including Mr. Figel (Slovakia, NP), Ms Korhonen (Finland, NP), along with Mr. Brok's (MEP) proposal with 42 co-signers. No speakers spoke against, however there was disagreement on whether the annual legislative program should be for the information to the parliaments, or if they should comment the proposal or even adopt it.

Finally, COSAC was mentioned again as a good way to facilitate interparliamentary corporation. Giscard d'Estaing encouraged the members to debate the transparency of the Council in future plenary sessions.
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