37th CONVENTION NEWSLETTER
Discussion on the final reports from the working groups on Simplification and Freedom, Justice and Security. Both reports were widely endorsed.  The short debate on the preliminary reports on Defence and External relations raised a broad spectrum of opinions.

Prodi’s presentation from the Commission was applauded but there was no time for discussion. The Social Europe working group’s mandate and list of members was adopted.

Report on the Convention Plenary session the 5th and 6th December 2003

Introduction: 

Mr Prodi talked enthusiastically on how to strengthen and broaden the community method. In the discussion on simplification, the idea of revocabulating the instruments of the union was also praised. So was the scope of the report aiming to cut down significantly the numbers of procedures and instruments. Only a few minor details were questioned in the plenary. The freedom, security and justice report was also greatly welcomed, however, there was still quite some disagreement on to what extent the codecision method and qualified majority voting should be used. Giscard d’Estaing concluded this issue by stating that the agreement could be to do away with the third pillar and introduce the general procedure of codecision and QMV, but underlined that there will always be exemptions to the general rule and the Convention should look further in to this. Adopting the mandate and list of members launched the Social Europe working group.

Commission’s report on the institutional architecture
Mr Prodi presented the Commission’s contribution emphasising that the document should be seen as part of the discussion process and not as an end result.

The contribution is a further clear step towards the consolidation of the Union and the enhancement of European integration. As to the three key issues, the Commission proposes qualified majority as a general rule of decision-making within the Council; the creation of a Secretary of the European Union, also acting as Vice-President of the Commission; the election of the President of the Commission by European Parliament; clearer and simpler law-making. By strengthening both, Parliament and Commission, this position paper strongly advocates the Community method and appears to be an attempt by the Commission to gain Parliament's definitive support against the intergovernmental approach. However, in the corridors of the plenary there was even more talk on the Commission's draft constitution, a 177-page document. Both documents are attached to this newsletter. 

Simplification

Amato, chairman of the working group on simplification, presented the final report. 

The overall scope of the report is to cut down the number of instruments from 15 to 5 and the number of procedures from 32 to 5 procedures. The instruments should be clearly divided in binding instruments: EU-law (formerly regulations) and EU-framework laws (formerly directives) and decisions (binding commitments but not legislative acts) and non-binding instruments: recommendations and opinions.

The codecision procedure should be the general decision-making procedure in the EU (the conciliation committee in the codecision should consist of an equal number of members from the two legislative bodies and the Council should not be represented by diplomats but ministers). The cooperation procedure should be abolished in all but some areas of Economic and Monetary Union. The Assent procedure should be limited to the Structural Funds, the Cohesion Funds and some areas in relation to the European Central Bank. Simple opinion should be kept. The Budgetary Procedure is proposed to be simplified by getting rid of the distinction between obligatory and non-obligatory expenditures. Where the Council should have the final say on resources, the European Parliament is suggested to have the final say on expenditure. More details on reforms of the budgetary procedure are provided for in the report.

Moreover, a hierarchy of the Union's legislation will be introduced; legislative acts, delegated act (not used in the EU at present) and implementing acts. The idea is to make a clear delimitation of the instruments used by the legislative power and the executive power. Furthermore, this will require a callback clause enabling the legislative bodies to revise the executive acts.

The importance of transparency and better legislation is also stated in the report briefly.

The report also includes an annex with a list of minority views and a list of issues that the group has discussed and found that the plenary should address, but that lies outside of the group’s mandate.

The discussion in the plenary broadly showed satisfaction with the report. Many speakers felt that the group’s work was important in the goals spelled out in the Laeken agreement to make the EU understandable for the citizens. All speakers appreciated the proposed simplification of vocabulary in the EU and the cutting down in numbers of instruments and procedures.

Many speakers commented on the new idea about delegated acts and executive acts. However, the majority of speakers had questions of clarifications to this new type of law.  Mr de Vries, NL, gov, underlined the important of the Callback clause if delegated acts is to become part of the EU's instruments. Mr Hänsch, MEP welcomed the idea as this will entail that the European Parliament will not have to take a stand on the very technical details of directives. Farnleitner, Austrian, Gov. believed that the callback clause should be used by both European Parliament and the Council. Mr Bonde, MEP welcomed the step forward, but believed that further simplification was needed. The citizens should know whether they can go to the European Court of Justice or not.  Moreover the paragraph on transparency was far too weak, he believed. He welcomed the sunset clause but believed it should be used for all legislation.

Mr Roche, Ireland, Gov. underlined that tax policy was very sensitive and should remain with the national governments. Moreover, he found it is not possible just to wipe out the difference between obligatory and non-obligatory budget procedures, as the balance needs to be replaced. Mr Christoffersen DK. Gov. underlined that there is need for more thinking on the budget procedure in order not to take the power away from the national governments. Mr Korcok, SK, Gov. also advocated for a balance between Council and EP when approving the budget. Mr Wuermeling, MEP thought the EP should have a say both in financial perspectives and on the budget.

Many speakers were talking in line with the report as to get rid of unanimity in the Council. Lamassoure MEP, F, argued that in an enlarged EU unanimity will resolve in a lack of solutions, therefore the Commissions proposal of an 'enhanced majority' was attractive for a number of speakers. Mr Hololei Estonia, Gov. believed it was important not to have QMV in all areas and that unanimity should remain in social policy and taxation. This point was also raised by Mr Hain, UK, Gov., as he said, "you can never win an election if you say to your citizens that the EU will be able to decide on taxation", also Lennmarker SW, nat. parl. backed this point. 

Moreover, Mr Hololei and others underlined that it was important to maintain equality between Members States in the reconciliation process if it was going to be reduced in numbers of members.

The opinion on including the Open Coordination Method was divided. There will come more discussion on this when the new working group has looked more carefully on the issue. Mr Korcok, SK, Gov. welcomed the simplifications but did not believe that introducing the open coordination method in the constitution would simplify matters. 

Mr Oleksy PL, nat.parl.  said that the EU is not a state and therefore welcomed the reports indicating the positive steps in several items, hierarchy of legislation, better language, and legislative acts, QMV. Mr Kohout, CZ. Gov. believed it was necessary to distinguish between law and framework law in the EU, and no new subcategory of legislation should be made.  

Some members advocated including organic law in the EU constitution including Duff MEP, ELDR; Mr Lequiller, FR nat.parl.; Lopes, P; Vitorino, Commission. The argument is that this will allow for changes in the Treaty with out changing the Constitution. 

The progress report on WG VIII-Defence presented by the Chairman Mr. M.Barnier

The progress report focused on two issues: the preliminary draft report from the working group on Defence and the so called Franco-German Declaration (Common German/French Proposals for the Convention in the field of European Security and Defence Policy), a joint document drafted by Mr. Dominique de Villepin and Mr. Joschka Fischer.
The major attention of the report was drawn to the so called "solidarity clause" which might be embodied in the initial articles of the Constitutional Treaty. As it is explicitly stated in the document this clause should enable all the instruments available to the EU –including the structures set up for Petersburg missions - to be used in order to avert terrorist threats. According to the document the clause should not be on the defence of territorial integrity but would mainly apply to threats from non-state entities as well as to assistance in managing the consequences of attacks, should the civilian authorities of the concerned country request it. In this respect it could come to the establishment of a civil protection pool comprised of specialised units identified by the Member States.

Though most of the members in the working group greeted the implementation of the clause with approval there were certain concerns expressed by the group members concerning the scope of implementation of this solidarity clause, i.e. whether the clause should read like Article V. of the WEU or NATO. M. Barnier, Commission stated that the value of the clause is that what would provide the Union with instruments in case of an internal attack on any of the Member States by a non-state actor. Since an attack of this kind would qualify as a matter of internal security of the respective state, provisions in the field of CFSD could not be called upon. Along with the introduction of the solidarity clause the draft proposes that the Member States should agree to move from consensus (unanimity) to consent. It means that the launching of the operation would still be decided unanimously but with the application of the rules on constructive abstention. Once the operation is launched the Member States would not participate in decision-making concerning the implementation of the operation. Concurrently with the need to strengthen the military capabilities there was a suggestion to set up the European Armaments and Strategic Research Agency as the development of capabilities is linked to development of armaments.
External Relation

Revised draft final report of working group VII -"External Action", Chairman: Jean-Luc Dehaene.
The group reached the consensus that the text defining the principles and objectives of the EU external action should be included in the second part of the Treaty that would deal in a detailed way with respective EU policies. Some members of the group opposed that idea that the text should remain a general background guide until the final version of the Praesidium constitutional treaty was available. As one of the first objectives of EU external policy listed is to safeguard common values, fundamental interests, independence and integrity of the Union. Apart form these general objectives and principles set in the Treaty, the European Council should define specific objectives and interests in relation to specific countries or regions and thus establish parameters guiding the EU and Member States in action.

In order to enhance coherence and efficiency between institutions and actors, i.e. better coherence between foreign policy decisions on the one hand, and deployment of instruments in the field of external relations on the other hand, the group proposed to reconsider the current roles of the High Representative (HR) for CFSP and the Commissioner responsible for external relations which might result in merging of these two offices into the "European External Representative" who would represent the EU below the level of the European Council, replacing the Troika. This person would be appointed by the European Council, decided by QMV, with the approval of the President of the Commission and endorsement by the European Parliament. He or she would also be a full member of the Commission and possibly its Vice-President. It would be within his capacity to put forward proposals to the College and fully participate in decisions of the College. On the other hand, he would enjoy a separate mandate from and remain accountable to the Council for issues relating the CFSP. His proposals in this field would not be subject to prior approval by the College.

Alongside with this provision, a specific External Action Council should be established, formally distinct from the General Affairs Council. The Member States could decide to be represented by the same Minister in these two formations. The External Action Council should be chaired by the person holding the function of HR who would be no longer charged with the function of the Secretary General of the Council. The Group underlined the importance of having in the Commission one focal point that oversees all external issues within its services.

The Group also pointed to the role of the Commission as defender of the common interest and called for its role to be strengthened in this respect.

In the chapter dedicated to the competences the document states that with regard to Union competence in CFSP, the Treaty stipulates that Member States shall support the Union's CFSP actively and unreservedly in a spirit of loyalty and mutual solidarity. Member States were thus bound to ensure that national policies conform to positions agreed at EU level. The Group agreed that there is no need to set down a list of which powers the Union should have in the field of CFSP and it was recalled that the Treaty sets no limits on the potential scope and intensity of common policy area. Many members of the working group feared that in an enlarged Union the risk of CFSP inertia would increase if the requirement of unanimity was maintained, therefore the majority of the group advocated the use of QMV in CFSP and many advocated introducing QMV as a general rule. However it was suggested to provide the members with an emergency brake that would enable a Member State to invoke a vital national interest to prevent a vote.

 The working group discussed the possibility of introducing a new type of initiative within EU external action in the form of joint proposal by the person holding the function of HR and the Commission. It was also argued that decision making at EU level should engage the use of aid at national level. The group suggested that in order for the EU to be more efficient in development policy, policy making at the EU level should to a greater extent commit the Members States in what they did at the national level. 

The Group noted the importance of the work of WG III on legal personality and supported the recommendation to confer an explicit single legal personality on the EU. It would be very useful to have one single provision on the negotiation and conclusion under the authorisation of the European Council.

Some members of the group suggested that coordination in the UN, especially in the UN Security Council could also be improved and also to allow the EU to join and act in international organisations or at least encourage further steps toward a more coherent EU voice in international organisations. With respect to overseas representation, some members advocated the creation of an EU diplomatic service as well as the development of a closer cooperation between external services of the Union and the Member States. Current Commission delegations should be turned into EU delegations and some suggested EU Embassies, which would work formally under the authority of the person holding the function of HR could also be tasked with servicing Members States that were not represented in a particular country.
There were only allowed 'blue card' interventions on the Defence and External Action midterm report. Ms. Stuart (Nat.Parl., UK) underlined that ability and capability goes hand in had so if there is a wish to enforce EU in these fields it will also need the finances to do so. Mr Bösch (Nat.Parl. Austrian) urged the convention not to create two bureaucracies as a result of whether the 'EU minister of foreign affairs' should be linked to the Commission or the Council. Moreover, representative from Ireland’s national parliament underlined the problem of the Solidarity Clause as it will endanger the neutrality of Ireland, and this would also apply to Finland and Malta.

Freedom, Security and Justice

Mr Bruton presented his working group's report very briefly. He reported that the working group recommends abolishing the pillar structure. Codecision and Qualified Majority Voting (QMV) in the council is to be the general procedure in areas of asylum. The area of crime that should be dealt with on EU level should be identified according to three principals 1) the gravity of the problem 2) the cross-border dimension 3) should be written on a list.  In the family area especially the parental responsibility should be common or minimum standards in the EU. Moreover, the European Court of Justice (ECJ) should have extended its role also to cover these areas. It is also suggested to have a European prosecutor. The legal base for Europol and Eurojust should be redrafted. 

Mr Duff, MEP was pleased about the first step to create a single justice space. However he found it essential to put more freedom within the security and justice. Instead of approximating the members' policies and prosecution procedures, Duff believed that the three EU institutions should agree upon a multi-annual program so that the EU policy on this area should not be a patchwork but evolve to a preplanned political strategy.

Ms Van Lanken, MEP backed the idea of a multiannual strategic planning, moreover she believed that it was not enough only to have QMV and codecision on cross-border crimes. 

Mr Heathcoat-Amory UK, nat. parl. who was a member of the working group was unsatisfied about the way that minority views in the group were not presented in the report, unlike some of the other working groups' reports. Moreover he believed that citizens need to feel ownership of their criminal law and therefore it should be kept within national states and the prosecution as well.

Mr Fischer, De, Gov. welcomed many of the initiatives on transborder crime, civil law and mutual recognition of criminal law. He also endorsed the QMV as a general rule, however, he acknowledged that Ireland and England would have difficulties in accepting this step.

Fayot, Luxembourg, nat.parl. underlined that there has to be solidarity in the EU on the question of quotas of immigrants, also mentioned by Ms Vasilio. Several speakers including Mr Brejc SI supported that also border control should be a shared responsibility in the community. Mr Abitbol MEP, on the contrary found it important to keep immigration policy in the national sphere.

Mr Yakis, TY, Gov. would like the legal base to be strengthened so more effective measures could be taken, moreover, he believed there was a need for mutual recognition of juridical decisions to be stated in the constitution.

The support for establishing a EU public prosecutor was given by many speakers including Vitorino, Commission;  Lopes Garrido SP Nat.Parl. 
Mr Giscard d'Estaing concluded this discussion by suggesting QMV in the areas of visa, asylum and immigration. The Convention should come up with a list of what is considered to be crossborder crimes. Many speakers were in favour of a European Prosecutor but there was also a minority strongly opposing this idea.

Social Europe working group

The working groups mandate and list of members was approved with no comments. The first meeting in the working group was held right after the convention plenary debate had ended. It was decided that the members of the group should right there answer to the first three items on the agenda by next week in order for the working group to get the work done within the deadline.

EP-delegation meetings

At the European Parliament delegation meeting the 3rd of December there was a broad consensus on drafting a letter urging the Praesedium to distribute the second draft of the constitution including both the first and second part no later than February 2003. The members were afraid that Giscard d’Estaing would only show the comprehensive draft very late in the process that would allow no time for real negotiation on the content.

The European Parliament delegation meeting the 19th November was very short due to the many meetings with the visitors of applicant countries' politicians. However the EP-delegation secretariat has produced a document indicating the issues in the Giscard draft constitution where the EU-parliament has an opinion.
